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J 


The AreELLANnT's CASE 


| | — H E faid Ann Falter the Appellant is the only Siſter and Heireſs at Law of Michael! Salter Aſshe, late of Crediten in Devon; 
5 deceaſed, who died of a Fever on the 14th Augu/?, 1767, after an Illneſs of about eight Days, without Iſſue, and at 
ſuch the Time of his Death was ſeized in Fee Simple of Lands in Heavitree and Sotuton in the County of Devon, of 


| about the yearly Value of 3501. and poſſeſſed of ſome perſonal Eſtate, which conſiſted chiefly of ſome Houſehold Goods 
and Furniture, and ſome Arrears of Rent. | 7 


The Appellant and her Brother, the faid Michael Salter Aſihe, lived together from their Infancy, and ſhe reſided with him and 
his Wife after their Marriage, and home to the Time of his Death, and he always entertained and expreſſed great Eſteem and Ak. 


The Appellant, upon the Death of her Brother, conceived that ſhe, as his Heireſs at Law, becaitie intitled to all bis real Eſtate 
(ſubjeR to his Widaw's Dower) and to a Moiĩety of his perſonal Eſtate, and accordingly entered upon the ſaid real Eſtate ; and ſhe 


and the Widow poſſeſſed themſelves of his perſonal Eſtate, confiding that he had died inteſtate ; the Appellant not knowing or 


_ faidR 


Tndorfement on the Co- 


ver. 


AbftraRt of the pretend- 
ed Will, | 


Ta each of theſe, who 
have no Child, is given 
an Eſtate for Life, with 
a Limitation to their 
Heirs, Ma'e and Female. 
But Withanrd Saher hav- 
ing a Daughter, there 
the Limitation is only 
to the Heirs Male of his 

Bedy. | 


having heard that he had made any Will, nor did ſhe ever hear that it was pretended he had made a Will, until about the latter 
End of Over in the faid Year 1767, when the Appellant was ſent for to the Houſe of the Reſpondent Hite, the Father of the 

eſpondent Jane Ramſey, at which Time there was produced to the, Appellant a Parcel, wrapped up in Paper, ſealed up, on 
Paper were wrote theſe Words, Not to be opened till Three Months after the Death of Mr. Salter Aſthe.” However, al- 
though Three Months were not elapſed ſince his Death, ſhe conſented to its being opened; and the ſaid Cover was ſound to con- 
tain a Parchment Writing, purporting to be the Will of the ſaid Michael Salter Aſshe, dated the 31ſt of July, 1766, and atteſted 
by three Witneſſes, namely, Matthew Andrew Paul!, Elizabeth Caunter, and Jaſias Salter. | Ee 


The pretended Will is wrote with a Hand which nobody knows, and although the trifteſt Enquiry hath been made for the 
Writer thereof, yet he cannot be diſcovered ; and it appears to be the Hand Writing of an old Perſon, and the Spelling is not 
The Indorſement on the Cover appears to be of the fame Hand Writing with the pretended Will; and though it is thereby di- 
refed ** not to be opened till Three Months after the —_ Mr. Salter Aſabe, yet the firſt Clauſe in the Will, after the Preamble, 


directs where the Teſtator would be buried, in theſe Words, . Firſt J will; that my Body be decently interred near my Relations in 
Crediton.” 5 | : | Boy ' : | 


The Executors in Truſt, John Partridge the elder, and John Partridge the younger, are directed; c within the Space of Sir 
Months, and with all convenient Speed after his Death, to ſell and diſpoſe of all the Goods of the ſaid Michael Salter Aſshe, and call in 
« his Debts, and to apply the Monies ariſing thereby in Payment of Debts, Legacies, and Funeral Expencts.”' | 


An Annuity of 801. is given to the Widow for hier Life, and the Teſtator is made tb declare it to be i ſufficient Maintenance 


far ber; and more ſo, in that he bad no Portion or Fortune with her.” 


The Houſhold Goods and Furniture are given equally between his Wife and his Siſter the Appellant, provided the Wife re⸗ 
leaſed her Dower ; but, in Caſe of her Refuſal, this Legacy is revoked, 


Annuities for Life are giveti to the following Perſons (videlicet) © to Milliam Salter, (the Couſin of the faid Michael Salter Aſshe,) 
« ſince deceaſed, 501.; to his Couſin Margaret Salter, 201.; and to Mary the Daughter of the ſaid William Saiter 201. to commence 
« from the Death of her Father.“ is _ oat | | 


A Legacy of 350 l. over and above the Monies he Had received of the ſuppoſed Teſtator, is given to the Reſpondent Hite; accoms 
panied with Expreſſions of the Teſtator's great Friendſhip and Regard for him. 25 

All the Lands of the ſaid Michael Salter Aſshe are deviſed (ſubject to a Term of 200 Years, created in ſome Part thereof for the 
Pur poſe of raifing Money to diſcharge his Debts, Legacies; and Funeral Expences) to Truſtees, John Partridge the elder, and 
Samuel Mare, and their Heirs, during the Life of the Appellant, upon Truſt to ſupport the contingent Retnainders, but to permit 
her to receive the Profits during her Life ; Remainder to her firſt and other Sons in Tail General; Remainder to er Daughter and 
Daughters in Tail General as Tenants in Common ; Remainder to William Salter, ſince deceaſed, for his Life; Remainder t» hlt 
fir /t and other Sons in Tail General; Remainder to Hannah Salter Aſche (then the Wife and now the Widow of the ſaid Michael 
Salter Aſhe) for her Life, with the like Remainder in Tail to her Iſſue Male and Feinale; as the ſame is limitted to the Appellant ; 
Remainder to Margaret Salter for her Life, with the like Remainder in Tail to her Iſſue Male and Female, as the ſame is before 
limitted to the Appellant; Remainder to the Reſpondent Jane Byrdall, (now Ramſey), who was no wile related to the faid Michael 


Salter Aſibe, and the Heirs of her Body; with Remainder in Fee to the faid Fant Byrdall (now Ramſey) and her Heiss. 


Obſervation on the At- 
te ſtation of the protend- 
od Will. 


Woman, and lived at Crediten, where ſhe boarded with one Mr. Brake ; and Jaſias Salter, the other of them, had lived 


The Perſons whoſe Names are ſubſcribed as Witneſſes to the faid ptetended Will, were all dead before the ſaid Michael Salter 
Afibe, although he lived but a little more than a Year after the Date thereof. Matthew Andrew Paull, oe of ſuch Perſons, was an 
Attorney of good Reputation, and lived at Exeter, about 8 Miles from Crediton ; Elizabeth Caunter, another of them, was a ſingle 


with the ſaid 
Reſpondent 


| Reſpondent Hite, in the Capacity of a Writing Servant, for many Years ; but being incapable of ſerving Hite in that Capacity, from 
his ill State of Health, he lived with and was maintained by the ſaid Teſtator and Mrs, Aſshe, his Siſter, at the Time the pre- 


13, 1968, Billfiled 
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. 


the pretended Will, and 
examiningtheWitneſſes,. 
tho' all dead before the 


pretended Teſtator. ; 


Manner as hereinbeſore ſtated ; and thereby praying (amongſt other Things) that the faid ſeveral Witneſſes: to the faid Will might, 


April 18, 1768, Croſs 
Bill filed for ſetting a- 


* 


July 9, 1570, Cauſes 
were heard and Iflue 
directed, Deviſavit vel 
non, 


Hilary17y1 
Special Jury granted. 


1771 Lent Aſſizes, at 
Ezeter, Iſſue was tried, 
three Special Jurymen 
only ſworn, 


Verdict for the Will, 


New Trial refuſed by 
the Lord Chancellor, 


Appellant appealed to 


the Houſe of Lords, 


who directed another 
Trial, in which the Re- 
1 werc to be 
lantiffs, and the Ap- 
pellant, Defendant. 


. neceſſary and proper Directions for carrying the ſaid Judgment into Execution,” And on the 1orh of March 1773, the Judgment of 


Iſſue as directed by the 


Houſe of Lords, altered 
by Order ot the Lord 


_ Chancellor, 


„ 
tended Will is ſuppoſed to have been executed, | | . 
On the 1 3th January 1768, the fad Reſpondent Hite, as a Legatee and dimple- Contract Creditorof the. fd Adchoe! Salter £fbe 


(on Behalf of himſelf and other the Legatees and Creditors of the faid Michael Salter Afahe) and the Reſpondent — — (chen 


Jane Byrdall) who claimed to be a Deyiſce in Remainder of the Lands of the faid Michael Salter Aſshe after his 
were paid, and the Truſts of his Will performed, filed their Bill in the High Court of Chancery againſt the Appellant, and alſo againſt 
Hannah Salter Aſshe, the Teſtator's Widow, Margaret Salter, Teſtator's Couſin, and againſt M illiam Salter, fince deceaſed, and the 


Reſpondents Mary Salter, Jobm Partridge the elder, John Partridge the younger, and Samuel Mare, ſtating therein ſuch pretended 


Will, the Legacy thereby given to the ſaid Reſpondent Hire, and the Deviſe of the real Eſtate of the ſaid Michael Saller Aſshe, in ſuch 


be examined as to the Executiom thereof, and · their Teſtimony preſerved, and that the ſeveral Truſts of the fad Wilk might * 
ſormed and carried into Execution. | | | | 


All the Defendants anfwered the faid Bill ; and the Appellant in her Anſwer infiſted, that the faid Abus Salter Abe died i 1 


and that all his Lands deſcended to her as his Heireſs at Law, ſubject to the Dower of his Widow. 


The Appellant on the 18th April x 768, filed her Croſs Bill againſt all the Perſons before named, inſiſting therein that the Will 
pretended to be made by the ſaid Michael Salter Aſibe was not his Will, and that he really died inteſtate, and that all his Lands there- 
fore deſcended to the Appellant as his Heireſs at Law z and therefore praying, that an Iſſue might be directed to try the Validity 
of the ſaid pretended Will. | | B ; | 5 


The ſeveral Defendants anſwered the ſaid Bill ; and, Iſſue being joined, divers Witneſſes were examined in both the ſaid Cauſes. 


On the 9th July 1770 both theſe Cauſes came on to be heard before the Maſter of the Rollt, when his Honour ordered that the 


faid Parties ſhould proceed to a Trial at Law at the then next Aſſizes to be holden for the County of Devon, on the following 
Iſſue, ©* Deviſavit vel non,” and that Jane Byrdall ſhould be Plaintif” at Law, and the Appellant was to be Defendant. | 


In Hilary Term 1771 ſuch Iſſue was delivered, and # ſpecial Jury was ſtruck upon the Application of the Appellant, and the 


Cauſe was intended to be tried before ſuch Special Jury. 


And at the Lent Aſſizes ſor the County of Devon, in the Year 1771, the Cauſe came on to be tried before Mr. Juſtice Black- 


fame early in the Morning, when three only of the Special Jury were ſworn, and the reſt of the Jury were made up of Taleſ en, 


who found a Verdict for the Will. 


The Appellant being diſſatisfied with the Verdict, applied by Motion to the Lord Chancellor for a new Trial, which his Lordſhip 
was pleaſed to refule, N 5 


The Appellant thinking herſelf aggrieved by ſuch Order, appealed therefrom to this Houſe ; and on hearing the Appeal 1ſt of 
March 177 3, your Lordſhips were pleaſed to order, that the Order complained of in the faid Appeal ſhould be affirmed, with the fol- 
lowing Addition (videlicet) That the Parties ſhould proceed to another Trial at the then next Aſſizes for the County of Devon, upan the ſame 
% Iſue. And it was further ordered, that the Reſpondents ſhould be Plaintiffs at Law, and the Appellant, Defendant. And it was further 
&« ordered, that the Appellant ſhould pay the Reſpondents the Coſts of the former Trial, and that the Court f Chancery fheuld give all 


this Houſe was made an Order of the Court of Chancery. 
The Appellant refuſing to accept a Declaration, unleſs all the Reſpondents were Plaintiffs at Law, purſuant to the ſaid Judgment | 


of this Houſe, the Reſpondents Francis Hite, and Edward Ramſey, and Fane his Wife, applied by Motion to the Lerd High Chancellor 
on the 28th Nay of May, 1773, that the Appellant's Attorney might accept a Declaration to try the ſaid Iſſue, wherein the Reſpon- 


dents, Edward Ramſey and Jane his Wiſe, were the only Plaintiffs ; and on hearing this Motion the Lord High Chancellor was 


pleaſed to order accordingly ; and in obedience to this order the Appellant accepted ſuch Declaration, and pleaded thereto, although 


Trinity Term 1993, 


Special Jury ſtuck, 
1773, Summer Aſſizes 


at Exeter Cauſe tried a 
ſecond Time, before a 


kull Special Jury. 


Verdict for the Appel- 
laat, agaiuſt the Will. 


Hiſtory of the pretended 


Will, as given by the 
Reſpondents, 


ſhe was by that means prevented from giving material Evidence in reſpect of the Declarations of the Reſpondent Hite, which would © 


have greatly ſtrengthened the Appellant's Cafe, and tended to throw conſiderable Light on the whole of this Tranſaction. 
In Trinity Term 1773, the Iſſue was delivered, and a Special Jury ſtruck on the Application of the Appellant, 


And at the Summer Aſſizes for Devon 1773, the Cauſe came on to be tried before Mr. Baron Adams, and a full Special Jury of 
the mot reſpectable Gentlemen of the ſaid County ; who, after a Hearing of near 18 Hours, found @ Verdict for the Appellant, again/t + 


the Mill. upon the Evidence following. 


The RESPONDENTS Pros. 


It being admitted that the Appellant was Heir at Law to the Deceaſed, the Counſel for the Reſpondents inſiſted, and called Wit. 
neſſes to prove, that the Will in Queſtion was prepared and atteſted by the ſaid Paul, and was executed at the Houſe of one 


John Vicars, who then kept the Turk's Head Inn at Exeter, and was afterwards delivered to Suſannah Franks, the Houſekeeper of 


Francis Hite, by the ſuppoſed Teſtator himſelf, with Directions, in caſe of his Death, to deliver the ſame into the Hands of Jahn 
Partridge ; and that accordingly the faid Suſannah Franks, in the latter End of the Month of Auguſt, wherein the faid Michael Salter 
Aſshe died. or about the Beginning of the next Month, delivered the ſaid pretended Will to John Partridge, from whom the ſaid 
Francis Hite received it. The Reſpondents then attempted 'to prove the Execution of the Will, and in order to mark the Time 
ſo ſtrongly, that it was impoſſible for the Witneſſes to be miſtaken in this Particular, they attempted to prove, that it was executed 


on one of the Days whereon a great Fair, called Lammas Fair, was held in the City of Exeter, in the Year 1766, which began on 


* 


Fridence of the Reſem- 
| blance of the 'Teſtator's 
and the atteſting Wit- - 

neiſes Hand Writing, 


Tueſday the 5th, and ended on Thurſday the 5th Day of Augu/l, By theſe Circumſtances all the Witneſſes affect to aſcertain the 


Date of this Tranſaction. And John Melbuiſp, by a Circumſtance mentioned in his Evidence, fixed it to be on the eighth Day 


_ of Auguſt, | | 
Geerge Coryndon, Samuel Stveeting, and John Geare, Gentlemen, and Richard Wootton Writer, depoſed to their Knowledge of M. 


Paull, and of his Hand Writing; that they believed the Name of Paull, indorſed on the Will, from Similitude, to be his Writing. 
Stweeting depoſed, that Paul! was a Man of Accuracy and Precifion in Buſineſs; and Coryndon and M ootton, in their Croſs Examina- 
tion, ſaid he was an exact Man, and that they apprehended Paull would, if he had obſerved the Interlineation, have taken No- 


tice of it in the Atteſtation and all of them depoſed to their Belief, that the Will, Interlineation, and Indorſement on the Cover, 


were of the ſame Hand Writing; that it was not Paull's; that they were well acquainted with the Hands Writing of the Attornies 
and Writers in Exeter; but that they knew not, nor had ever ſeen, the Hand Writing of the Will. 7/tten depoſed that he fre- 


quently wrote for Paull, and that the Spelling in the Will was not Paul's Manner of ſpelling, for that he ſpelt in the modern 


Reſpondents Proof of 
the Execution of the 
preteuded Will, 


Faſhion. 925 


Several others were called, and proved, by Similitude, the Hands Writing of the Teſtator, and of Jaſias Salter and Elizabeth 3 
ter, the other two Perſons whoſe Names are ſet as Witneſſes to the pretended Will. : . 


Juobn Ficars, Mary his Wife, Margaret Caſer their Servant, and ſaid Fohn Melbuiſb, Writing Clerk of the faid Francis Hite, de- 


| poſed, that on the 6th or 7th Days of Augu/t 1766, being Lammas Fair Days, the faid Michael Salter Aſshe, Jaſas Salter, Maithew 
- Andrew Paull, and Eliſabeth Caunter, were at the Houſe of the ſaid Yicars, at the Twr#'s Head Im at Exeter, 5 5 
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Evidence of Fobn ane 
the — Hel var | 
Turk's Head, who hath 
fince deftroyed himſelf, 


The faid John Pietrs (who being fince accuſed of having committed the Crime of Epen . | 1 . 1 
| | : | orgery hath deflrayed himſelr) particul 4, 
that Michael Salter Aſshe the Teſtator, and Fofias Salter came to his Houſe together 4 11 8 We the Poeten e 


for a Room, and went away; came again in the Afternoon about 2 or 3 0 Clock with M.. Paull, and Wi | bd 
| CITE I „ . » Witnels (he qd h 
the Dining Room, took out a Table for them to do Buſineſs on, and ſaw Paul take a Paper Parcel out © ts Packer, out" of 


which he took a Parchment, and threw it on the Table; then Witneſs went down Stairs and met Elizabeth C | 
| | | 2 2 aunter, who, after be 
informed that Aichael Salter Aſhe, and Foſias were above Stairs, went into the Dining Room. That in a ſew Minutes x bann —— 


Bell rang, and he went up, and on opening the Door heard Paul! reading a Parchment, which, from ſome Words that he heard, he 


_ underſtood to be a Will, but could not remember the Words; and afterwards, going into the Room again, ſaw Paull writing on 


Evidence of Mary Vi. 
Cars, ; 


Fvideneeof Margaret 
Caſer, | 


Evidence of John Mel- 
huiſh, | | 


the Parchment ; then went down Stairs, and being called up again, was ordered to bring a Candle, which he carried up lighted. 

left it. Mr. Paull | ſoon after went away, and Mrs. Caunter followed him; that Witneſs then went up and drank N ED aig 45 
ſuppoſed Teſtator and Jaſias Salter; that the Parcel was then on the Table. Fofias ſaid, . Here is the Thing which I have been 9 
* long uneaſy about and wiſhing to have done. There 1s. Doctor Salter*s Will : now every thing is ſettled to my Mind, I Hall die contented.” 
Michael Salter Aſshe then expreſſod himſelf to Y, who was his Wife's Brother, as follows, Now I ver mate my Will, I don't 
* know what J. ſhall do with it. I dare not carry it home; my Wife will be fo uneaſy, ſhe will kill me.” To which Neat replied 
* You know you have Friends enough that will keep it for you; there is Mr. Partridge, my Majter Mr. Hite, or Mr. Mare . i 
« will be as ſafe as in your own Cuſtody.” That it was incloſed in a White Cover, ſealed with a large broad Sral; then Jofin took it 
up, and they went-away, and they were in the Houſe in the whole about One Hour and Half; that no other Perſons were in the 
Room, beſides the ſuppoſed Teſtator and the three Witneſſes, and they deſired the Witneſs not to admit any other Perſon, 


Mary Vicars the Wife of the laft TVitneſs depoſed, that ſhe ſaw Elizabeth Caunter at the Turk's Head in the Time of the ſuid Lammas 
Fair; that ſhe ſaw her go up Stairs to the Dining Room; and ſeeing her ſo up, aſked Melhuiſp who the was, and was told by him 
that it was Elizabeth Caunter—That on that Day, or the next, ſhe aſked her Huſband what the Company in that Room had been 
doing ; who told her, that he imagined they had been about Doctor Salter's Will. | 


Margaret Caſer, a Servant, depoſed, but very incorrectly as to the Time, and all other Circumſtances, that Elizabeth Caunter was 
at the Turk's-Head during the fame Fair, | | No | 


Jam Melbuiſp, Hite's Writer, depoſed, that he ſiw, during the ſaid Lammas Fair, the faid Paull, Michael Salter Aſibe, Jiſias 
Salter, and Elizabeth Caunter come down Stairs from a Room at the Turk's Head. That he aſked Foſias Salter what they had been 
about; who ſaid, that they had been executing the Doctor's (meaning the ſaid Michael Salter Aſihr's) IU ll, and he fixed the Day on which 
this happened to be the 8th Day of Augu/? by the Circumſtance of his then having come to the Trirk's Head, from a Houſe in Sauth- 


gate-Street, where he had been to ſettle a Cauſe, in which one Jaſper had been arreſted, and was then diſcharged—In this Cauſe the 


Warrant for arreſting Jaſper appeared to be granted the 5th, and by the poſitive Evidence of Philip Sarell, the Bailiff wha made 


the Arreſt, Jaſper was diſcharged on the 8th, 


Evidence of Mary 
Cookeftey, © 


Evidence of Peter Cann, 


F xidence of Samuel 
Aare. 


Mary Cooteſſey depoſed, that ſhe remembered her Siſter-in-Law, ſaid Elizabeth Caunter's, coming to her in Auguſt 1766, at Mr. Gigs 


in Exeter, where ſhe then lived as a Servant, about One o' Clock; ſtayed a few Minutes; ſaid ſhe would return and drink Tea, and that 
ſhe was then going to Mr. Paull's. Elizabeth Caunter afterwards returned in the Afternoon about Five o' Clock, and ſaid the had 
been on Buſineſs about Doctor Salter s Mill; drank two Glaſſes of Wine; was in a bad State of Health, pale and yellow, and her 


Face bloated ; dreſſed in Mourning, walked very poorly, and ſaid ſhe came on a double Horſe, but did not tell her who rode before 
her, nor where her Horſe was, nor of her having been at the Turk's Head; that Gibbs's Houſe was diſtant from Paull's about 400 
Yards, and Paul/'s Houſe from Vicars's Houſe about 800 Yards, and it was the ſame Diſtance from Vicars's Houſe to Gibbs's. 
N. B. This Witneſs on the former Trial did not recollect, nor has any other ever ſaid, how Elizabeth Gaunter was conveyed, or 
ſuppoſed to be conveyed to Exeter, | | | | 


Salter Arſbe) came together into his Shop, and that they firſt talked ſoftly together ina Corner of his Shop; then Jeſias ſaid aloud, ** Doc- 


tor let us go th Exeter, Mr. Paull will be ready for us before we come.” The Doctor went off; TFojias tarried, and Witneſs 


aſked him, if the Doctor was going to ſettle his Will ;” to which Fofias anſwered, © The Doctor ſhall make a IVill, for if he ſhould die 
& without a Will, what will Mrs, Ann (meaning the Appellant) ds ? The Family will be in Conſufion, ſhe is not qualified,” 


Samuel Mare (Serge-Weaver) depoſed, that Toftas Salter ſerved Hite ; that there was great Intimacy between Jofras and the ſup- ; 


poſed Teſtator— that in June or Juhy the Doctor came to Witneſs's Houſe, and ſaid he deſired to ſpeak with him, and told him that 


Fofias was going to be tapped, and would not live long, and aſked the Witneſs “O he world give him Leave to make Uſe of his Nume 


« a3 a Truſtee in his Mill with another Friend,” to which he conſented ; and further depoſed, that in about a Week, 10 Days, or a Fort- 


night afterwards, he met Mr. A/she in the Street, who, addreſſing himſelf to Witneſs, ſaid, Poe dine that, now I am eaſy.” That 


Evidence of Robert 
Sir1bling and Thomas 
Lee. 


a of Elizabeth 


Sounders, 


Witneſs apprehended he meant his Will; and the ſuppoſed Tex/taror further added, /I do not take Care of the E/tate, they (meaning 
his Family) 20% ſpend it all.” And this Witneſs, on bis Croſs Examination, faid, that he told /Yire of the Converſation between him 
and the ſuppoſed Teſtator, ina Day or two afterwards, | 1 | 


Robert 3 Theſe Witneſſes depoſed, that they had heard Doctor Saler made uſe of Expreſſions of Regard and Friend- | 


Thomas Lee. ſhip for {{te. | 

Elizabeth Saunders depoſed, that in the Year 1766 ſhe was a Boarder at Mr. Brake's, in Crediton, where Mrs. Caunter alſo lived, 
and attended the Wine Cellar, and was a kind of Houſekeeper, and was a little addicted to Drinking; that the was confined to her Bed 
about the 20th Augu/?, and was before that Time in an ill ſtate of Health, but was not, as ſhe believed, confined to the Houle ; that 
ſhe never ſaw her go on Horſeback, And on her Croſs Examination faid, the was very little in Company with Elizabeth Caunter, 


did not mind a great deal about her, and being frequently out from Morning till Night, did not ſce Elizabeth Caunter for whole Days 


Evidence of Alice Mor- 

ris, who was not pro- 
duced upon the firſt 
Iu. 


Depoſition of Suſannah . 


Franks, late a Houſe- 
keeper to the Reſpon- 
dent Hite, who dicd be- 
fore the firſt Trial. 


Evidence of Tohn Par- 
tridge ſenior . 


ters Deat 


together, and therefore had no particular Recollection of her Illneſs before the 20th Day of Aug ul; and ſaid that Elizabeth Hole wait- 
ed on Mrs. Caunter, and the and the other Perſons and Servants about her muſt know more of her than the Witneſs, | 
Mi Morris depoſed, that Mrs, Caunter was at her Houſe in Lammas Fair 1766, about 12 o'Clock ; was much ſwelled, and very 
ill: ſaid ſhe had Buſineſs at the Tur#'s-Head, and bought 2 or 3 Pair of Stockings, and left them on the Stall; went away, and refurn= 
ed again ſoon after for them—that it was the Year after her Huſband's Death, who died in 1765, and about a Month before Mrs. Caun- 


being at Exeter in Lammas-Fair 1766, till about 8 Weeks ago, when Vicars's Hoſtler, and Hite's Man, Melhuiſh, were ſtanding on the 
Outſide of her Shop, talking about Mrs. Caunter ; and then Witneſs ſaid, ©* he was there, and bought Goods of her,” but there was no 
Entry in the Books of the Witneſs of any Goods ſold to Elizabeth Caunter, nor could ſhe mention any Circumſtance, connected with 


ner TranſaRion with Elizabeth Caunter, by which ſhe could remember to have ſeen her at that particular Time ; that Hite had been 


at her Houſe within a Week, and had been there often within 4 Months. 


- Suſannah Franks, who was Hite's Houſekeeper and died before the firſt Trial, faid, in her Depoſition upon the Commiſſion, that 
Mr. Aſihe, in Auguſt or September 1766, came to Mr. Hite's Houſe, and he not being at Home, Mr. Aſshe delivered her a Paper 
Parcel, containing (as he informed her) his Will, and deſired her to take Care of it, and not let it come to his Wite's Knowledge, 
becauſe, if it ſhould, he ſhould live a more uneaſy Life with her than he did already; and defired her to keep the Parcel, and if he 
hould die to deliver it to Mr. Partridge, the firſt Opportunity after his Death; that ſhe took care of it, and Mr. A/she dying in Augu/t 
1767, ſhe delivered it to Mr. Partridge, about the latter End of that Month of Auguſi. : . | 


hn Partridge the elder depoſed, that in Auguft 1767, faid Suſannah Franks delivered him the Paper Parcel ſealed up at Mr. Hite's 
3 with h Re not 5 open it till called for; ad in a few Weeks aſter, he received a Letter from Mr. {ite deſiring Wit- 


neſs to deliver it him, and thereupon he ſent his Son with it to Hite, ſealed up in the fame Manner he received it. 


\ 


Peter Cann, a Barber in Crediton, depoſed, that the latter End of July 1765, Joſſas Salter and the Doctor (meaning the ſaid Michac! 


h; that ſhe lived next Door to the Turk's-Head, but never heard of any Diſpute about Door Salter's Will, or Mrs. Caunter's 


= 5 hy ; : Jebs 
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Crediton, where it was opened in the Preſence of the Widow. 


The Ene Yet for the Will was pieced, id edited e e BET 
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The A PPELLAN T's Prook. 


 Willian Webber depoſed, that he lived with Matthew Andrew Paub, n ſuppoſe to be bn of hn 
Will, for a Year and Half next before and home to his Death in 4pril-1967, and wrote for him during all the Time 3 and that 


| he verily believes that Paul? did not prepare or cauſe to be prepared the Will then produced and ſhewn him; and aſſigns, as his Rea- 


ſons for his Belief, that Paul! uſed to impart to him all his Buſineſs ; that he never communicated to him aught of the Will then 
produced, and was thoroughly convinced and perſuaded that a Will of the Length with the Inſtrument then produced, could never 
have gone through Pauls Office without this Witneſs's Knowledge; and that fince Paulis Death, he had made ſtrict Search among 
his Papers, and could not find any Inſtructions, Draught, or other Traces of Mr. Aſibet Will; that Paul kept Inſtructions for, 
and Draughts of all Wills prepared by him, tied up in ſeparate Bundles; that Paull himſelf and this Witneſs, generally tranſacted 
the Buſineſs, unleſs they were much preſſed, and he uſed at ſuch Times to employ Mr. Motten, Mr Bale, or Mr. Bifſgood 
(Writers in Exeter) to ingroſs Deeds and other Inſtruments. This Witneſs, on peruſing the Inſtrument produced as the laſt Will 
and Teſtament of Michael Salter Aſshe, declared that the Body of the Inſtrument was not of the Hand Writing of either of the ſaid 
Writers employed by Paull, and that he did not know of whoſe Hand Writing it was, and never ſaw Writing like it; that Paull 
never ſpelt in the Manner the Will is ſpelt ; that he had examined Mr. Paul's Books of Account of Buſineſs done, which i in his 
Judgment were accurate; that Paull in his Caſh Book entered all Monies received and paid, and kept a Book in which he made 
Memorandums of Buſineſs to be done; that he found in that Book an Entry by Mr. Paull, to attend a Survey for Mr. Holman at 


the Half Moon in Exeter, on the jth of Auguſt ; and then produced the Survey Terms, which were of the Witneſs's Hand MD 


and the ann were in Paull Hand Writing; and that the Survey was held at Zo "Clock in the Aftermon, 
Paull's Books were then produced in Evidence, and confirmed the Evidence given by the Witneſs, 
The Appellant then proceeded to prove the Alibi of Fe Jaſias Salter. 


Philip Sarell (a Bailiff) produces a Warrant from the Sheriff of Exeter, dated the 7th of _ 1766, againſt one Jaſper, at the 


Suit of the Reſpondent Hite ; and depoſed that he arreſted * the Day the Warrant bears Vs and that he continued under 
Arreſt *till the next Day, when he was diſcharged. 


On the Part of the Appellant the ſtrongeſt and moſt politive Evidence was given to prove the impoſſibility of Fo/ias Salter's be- 
ing at the Tur#'s Head on the 7th or 8th of Aug 1766, whereon the Will is ſuppoſed to be Executed, being then in the laſt Stage 


of a Dropſy, and tapped on the 8th ; and that he was in a Bed Room at the Barnſtaple Inn, . 11 in the Morning of Thurſday 
the 7th, till he was carried to Seton on Saturday the gth. | 


Joſias Rogers, Gardener, depoſed to his long and intimate Acquaintance for 30 Years with Jo fs Salter, Mr . Abbe, and Mrs. 
Ajshe, That in Augu/? 1766, on Thurſday in the Lammas Fair Week, ſoon after 12 o'Clock at Noon, he received a Meſſage from 
them by his Wife to attend them at the Barn/taple Inn in Exeter. That he accordingly went there, and found them all together i in 
Lodging Room; that they told him they came that Morning from Crediton ; that Witneſs dined and continued with them in the 

ſame Room ſrom the Time he came till Night, and helped Fofas Salter to Bed, who was fo very weak and ill of a Dropſy 
that he could hardly go over the Room; and that Dactor Aſibe, the ſuppoſed I eſtator, or his Wife, was not out of Witneſs's Sight 
a Quarter of an Hour, from the Time ne came there to the Time of his going away at Night; that he ſaw 7eſias Salter the next 
Day, juſt after he had been tapped, as he believes, about 11 o'Clock in the Morning, tarried with him all that . and laid with 


him that Night, and the next Morning helped him into the Poſt Chaiſe which conveyed him to Scuton. 


Elizabeth, Miſe of ſaid Jaſias Rogers, depoſed, that on the 7th Auguſt 1766, the Year in which Jeſias Salter died, ſhe, about 11 
o'Clock in the Morning, received a Meſſage from Mr. A/she, deſiring her to come to the Barn/taple Inn to him; that ſhe immedi- 
ately went, and there found Mr. Aſshe, and his Wife, and Jaſias Salter together; tarried with them about an Hour, and then went 
Home to ſend her Hu/band to them, at his Return from his Work, which was about Noon; that he immediately went, and tarried 
with them all that Day, as ſhe believed; that Jet Salter was very much ſwelled, and fo ES that he could not without great 
Difficulty walk over the Room; that ſhe went to them a Second Time that Afternoon, between 2 and 3 o'Clock, and found 
them and her Hutband all together, and tarried with them about an Hour; and further depoſed, that ſhe was preſent the next Day, 
when Jg was tapped by MHr. Symons, and that ſhe aſſiſted in the Operation. 


Fo bn Symens, Surgeon, depoſed, that on Friday Morning the 8th Auguſt 1766, he received a. Meſſage ff from Ar. Alihe, requeſting 


his Attendance at the Bariſtaple In, to tap Joſias Salter tor a Dropſy; that he went there, and found him in a Bed Room with 


Ar. and Mrs. Ajzhe, and he thinks faid Elizabeth Rogers was there; and that he then tzpped the faid Jojeas, whoſe Conſtitution 


was much impai ed that he was very weak, 22 of Water, and could not walk far or well, and could not, in his Opinion, walk 
from thence to the Turk s Head. | 


The ſtrongeſt and moſt poſitive Evidence was given to prove Elizabeth Caunter from the 3 iſt of Fuly «766, the Date of the Will, 
and in Fact from the 4th of July to her Death, which happened the 2 1ſt of September following, was never out of Creditor, which is 
diſtant from Exeter 8 Miles. It is inconteſtably proved that ſhe laboured under a Dropſy and a Complication of Diſorders, from 
the Middle of 7, which increaſed on her until her Death. And if the Evidence of the Reſpondent's Witneſſes deſerve Credit, ſhe 


vas in Exeter from 12.0'Clock till Candle Light of Friday the 8th of Auguſt, and conſequently muſt have ſet out from Crediton early 


Fril-nce of Elizabeth 
Hole. 


Feidence of Martha 
Buckingham, 


Evidence of Ann Pen- 
roſc. 2 


0 


Fridence of Charity 
Ford, : 


in the Morning, and returned to Crediton late at Night, and rode 16 Miles on Horſeback, and walked about a principal Part of the 
City of Exeter whillt ſhe was there, 


Elizabeth ate, Servant at Mr. Brake's in Crediton in the Year 1766, depoſed, that Mes. Caunter was e to Mr. 
Brake ; and that the latter End of Fuly, and particularly that Week in which the Lemmas Fair was held at Exeter, Mrs. Caunter 
was extremely ill, and that on Monday the 4th of Auguft, ſhe aſked Mrs. Caunter Leave to go to Lammas Fair; who ſaid, If I am 
« ſo ill tormerrow as I am to-day, I ſhall not be able to let you go.” That Witneſs ſaid, I will get Martha Buckingham in my Stead.” 


To this Mrs. Caunter conſented, and Martha Buckingham came there that Evening before the Witneſs left the Honſe ; that in the 


Evening, the Wimeſs went to Raptor: and returned Home again the next Day, Tueſday, in the Evening, and found Mrs. Caunter 
at Home very ill; that the attended Elizabeth Caunter the Whole of the two following Days, JYedne/day and Thurſday, the 6th and 
7th; that the did not go out of Doors, and on Thurſday the 7th, ſhe could not do any thing without Witneſs's Aſſiſtance; that ſhe 


alw ays attended her, and during the II Hole of the Reſidue of that Week, was not abſent from her half an Hour at any one Ti = -- 


Martha 3 devoted; that ſhe was hired to attend Mir Caunter in Lad Fair Week, in the Room of Elizabeth Hole ; 


| that ſhe was with her before Elizabeth Hole ſet out for the Fair, and was not abſent from her at all till her Return on the Tueſday ; 


and that the ſaw Miu Caunter every Day of that Week, Mornings and Evenings; and that ſhe was ſo weak that ſhe could not 
go the Length of the Court (meaning the Aſſize Hall) without ſitting down, 


Ann P Penroſe, who lived in the ſame Houſe with Mrs. Caunter in the Year 1766, depoſed, that in n Fair Week Eliza- 
beth Hole went to Exeter; that Witneſs was with Elizabeth Caunter the Whole of that Week; that ſhe walked lame and feeble, 
had a Dropſy and Weakneſs of Breath; that every Perſon muſt obſerve it in her Walking; that ſhe could not in her Opinion, have 


gone to Exeter, and could not go there without Witneſs's mas. and that Elizabeth Hole, 5 Frd, Martha Bucking- 
ham and Elizabeth Damerel!, were generally with her. 


Charity Ford depoſed, that in the Year 1766, ſhe was Apprentice to Mr. Brake in the Shop, and lived there 6 Years ; that 
Elizabeth Caunter was not at Excter aſter the 4th Day of Ju in the Year 17 60; and that ſhe fixed on that Day troni her bringing 


Home 


| Evidence of Elizabeth | 


Hame ſome Things for Miſt Brake ; and that ſhe ſhould have known if Miſi Caunter had been after this Time abſent for more 
than 1 4 Hours. That ſhe was firſt taken ill about the 8th of July, and the laſt Time taken ill about the 21ſt of Auguſt, and from 
that Time confined to her Bed till her Death. That the was bled in the Beginning of Auguft 1766, and the Whole of Lammas Fair 
Week was very ill, and confined to the Houſe, That ſhe was never abſent from Elizabeth Cuunter for more than an Hour or Two. 
That ſhe remembered Elizabeth Hole's going to the Lammas Fair at Exeter, and Martha Buckingham ſupplying her Place ; and further 
depoſed, that Ars. Aſche paid a Viſit to Miſi Caunter about a Month before her Death, and on her leaving the Room, Miſs Caunter 


ſaid, 7 wiſh Michael Salter would make a Will, for the Sake of poor Hannah''—meaning his Wife, M. 
a * ö f : | g his Wife. Mrs. Damerell (late Lang) faid, 
* Do you not think there it a Will?” Miſs Caunter ſaid, ** Tam very certain there is no Will, and I wiſh he would: make One for oy 


* Hannah's Sake; if not, there will be the Duce of a Spudder,” 


Elizabeth Damerell (late Lang) depoſed, that in the Year 1766 ſhe lived in Crediton with her Mother; that ſhe was very inti- 
mate with Miſs Canter, who died the 2 1ſt of September in that Year ; that from the 20th July he viſited her every Day ſeveral. 
Times, and was never abſent from her more than 4 or 5 Hours in any one Day till her Neath. That ſhe could not have gone to 
Exeter without her Knowledge ; that ſhe was very ill and weak, and bled by her Apothecary Mr. Hewgoe the 2d of Augu/t; and 
that her Diſorder after increaſed upon her, and ſhe could not walk without holding by ſomewhat to ſupport herſelf, And Witneſs 
depoſed, ſhe was frequently whole Days with her; and further depoſed, that Miſs Caunter, in her laſt Hnefs, when Mrs. Aſhe had 


been to viſit her, ſoon after Mrs, Aſibe's quitting the Room, ſaid, 7 wiſh Mr. Salter would be perſuaded to make a Will for the Sake 


Evidence of Elizabeth 


Pain. 


Evidence of John Hew- 
tee the Apothecary, 


That Michael Salter 


: Aſche and his Wife, 


hved together in great 
4, Harmnoy. ; 


Teſtator for the Payment of his Debts, Legacies, and Funera! Expences. It is abſolutely inconſiſtent with the Directions given tor his 
Burial, „ 


88 poor Hannah. Witneſs aſked her if he had not made a Will; to which ſhe replied, No, and / fear he never will ; if ſo, 
there will be the Duce and all of a Spudder.” And that the ſaid Charity Ford and Elizabeth Pain were there, | 


Elizabeth Pain depoſed, that Mrs. Caunter made the ſame Declaration to her in her laſt Illneſs, reſpecting Mr. Salter's not having 
made a Will, as the other two Witneſſes Ford and Damerell; but ſaid, that ſhe did not remember that Damerell and Ford were preſent, 


Said Jehn Hewgoe, Apothecary, depoſed, that in Fuly and Auenft 1766, Elfzbeth Cauhter was very infirm, feeble, and dropſical; 
that he bled her in Bed on Saturday the 2d Day of Auguft ; that ſhe kept her Room Sunday and Monday the zd and 4th Days 
of Auguſt; and that the 5th Day of Augn/? ſhe came down Stairs, but was fo very weak, that the tottered as ſhe walked over the 
Room. That he did not ſee her after for 3 or 4 Days. That he thought ſhe could not travel on Horſeback, but ſhe might walk a 
little way in the Street, and not more than Half a Quarter of a Mile, and not even ſo far without great Difficulty, as ſhe was ex- 
tremely feeble. That he ſaw her in Bed the 22d of Augu/?; and that ſhe was confined by Illneſs to her Bed till her Death on the 
21ſt Day of September. This Witneſs refreſhed his Memory by having Recourſe to his Day Book. | 


Several of the Witneſſes proved, that Michael Salter Aſibe and his Wife lived together with great Harmony and Affection. 


Obſervations on the poſitive Teſtimony. 


By the Evidence thus given on the Behalf of the Appellant, every Part of the Reſpondent's Story inſiſted upon in Support of 
the Will is contradicted, | e | e | | 


It is ſhewn to be in the higheſt Degree improbable, or rather impoſſible, that the Will ſhould have been drawn by Mr. Paull, or 


engroſſed, or executed under his Directions. The Will is long and particular; a Draught of it muſt have been made, before it was 


copied for Execution. Neither his Papers or his Accounts diſcover any Trace of it. It is not copied by any Perſon ever employed 


by him, or known in the Country where he lived, His Clerk, whom he entruſted in all his Buſineſs, never heard of it. 
The Execution of the Will at the Time fixed is diſproved by the fulleſt and cleareſt Teſtimony. 
Juoſſas Salter is poſitively proved by the Evidence of Joſias Rogers and his Wife, not to have moved fi om the Barn/laple Inn, to 


- which he came to be tapped for his Dropſy, either on the 7th or 8th of Augu/t; on the latter of which Days the ſuppoſed Execution 


of the Will is fixed by John Melbuiſb. 


Elizabeth Caunter is proved, by various Witneſſes, not to have been at Exeter during the Week in which the Lammas Fair was held, 
The Infirmities and Sickneſs under which ſhe then laboured, enable the Witneſſes to ſpeak with the greateſt Accuracy and Cer- 
tainty, | 


2 If therefore the Cauſe was to be decided by the poſitive Teſtimony only given on each Side, without attending to the Circum- 


ſtances of the Caſe, it is at leaſt equally ſtrong on the Part of the Appellant ; and a Jury might very ſatisfactorily decide upon it, 
that the Will was not executed by the ſuppoſed Teſtator. a 


When, in Addition to this Teſtimony, the Circumſtances are conſidered, they leave no Room to doubt that the Will is a 
Forgery. ED | ES 


Obſervations on the Will and the Indorſement on its Cover. 


The Indorſement on the Cover, by which it is directed that the pretended ill ſhall not be opened till three Months after the ſuppoſed | 


Teftator's Death, affords abundant Matter for Obſervation, It is not to be reconciled with the Expedition required by the ſuppoſed 


Suppoſing this to be the true and genuine Will of Michael Salter Aſibe, no Reaſon can be aſſigned for making this Indorſement: 
Suppoſing it to be falſe and forged, it may be eaſily accounted for. It was neceſſary for the Framer of the Will to furniſh ſome 
plauſible Excuſe for the Delay in not producing it immediately after the Deceaſe of Mr, Aſibe; and he was induced to inſert the 
Clauſes in the Will, which were inconſiſtent with the Indorſement on the Cover, in Order to give an Air of Probability to the Will 
itſelf, This Diverſity of Intention naturally produced the Inconſiſtency which evidences the Fraud, It cannot be preſumed that 


Mr. Asche directed the Indorſement to be made on the Cover at the ſame Moment that he gave Inſtructions for a Will fo utter- 


ly inconſiſtent with ſuch Indorſement ; nor is it leſs abſurd, nor leſs inconſiſtent with the-Courſe of Buſineſs, to ſuppoſe that Paull 


- ſhould direct the Perſon who engroſſed the Will to indorſe the Cover, It is admitted that the Engroſſer of the Will was not pre- 


fent at the ſuppoſed Execution of it; and the Reſpondents affect to trace the Will from the Tur#'s Head into the Hands of the Reſ- 
pondent Hite, who produced it to Hannah Salter Aſshe ; and till the Reſpondents have not attempted to point out the "Time when 
the Indorſement was made; neither is it pretended to have been written by any Perſon connected with the ſuppoſed Teſtator, or by 


Mr. Paull, who is by the Reſpondents ſuppoſed to have made the Will, or by any Perſon whoſe Hand Writing was ever before 


ſeen ; though it is indiſputably the fame with the Hand Writing of the Will, which is very remarkable, and wrote by ſome old Per- 
ſon; and if Paull had prepared the Will ſome Traces of it would have been found in his Office, and known to his Clerk, and 
the Writer muſt have been diſcovered, if Paull had prepared it, or the Tranſaction been genuine, It is alio very extraordinary that 
Paull ſhould read over the Will, and immediately encloſe it in a Cover with an Indorſement fo very inconſiſtent with the Direc- 
tions contained in the Will itſelf, and that the Teſtator and the other two Witneſſes ſhould none of them diſcover it; for, if Vicars 
be credited, they were all preſent at the Reading and Executing of the Will, and Paul! himſelf fealed it. 
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A very Jong en appears in the Will, of which no Notice is taken in the Atteſtation.” This is very e it is ill 


more ſo,-when it is conſidered that the Will 2ppears to be atteſted by Mr. Paull, an * of FA . who would not have | 
omitted to remark ſuch an Interlineation, 


The extreme Hardſhip and Severity with which 4 Widow of the ſuppoſed Teſtator i is TR” in this witt, is IEP to | bis 
known Character, and to the Current of his Affections. It was proved at the Trial that he lived with his Wife in the moſt per- 
fect Harmony for a great number of Years, from his Marriage till his Death, and had experienced during that Time great Viciſli- 
tudes of Fortune, * ſometimes ce in extreme Poverty, and at other Times i in good Circumſtances. | | 


The Annuities are merely 3 and inferred with a View of giving a plauſible Appearance to the Will, and of preventing 
tie Annuitants ſiom countenancing the Appellant j in diſputing the Validity of the pretended Will, 


The Intails in the Will are artfully drawn, 6 as to ſecure, at all Events, the Remainder in Fee to the Reſpondent Jane Sls i 


| for, at the Neath of Mr. 4{he,. the: Appells ( Ann Salter was upwards of 46 Years of Age, and, to prevent even a Poſſibility of 


Iſſue to inherit, there is a very at ul Clauſe inſerted in the Will, that the Perſon marrying her ſhould not have any Benefit from the 
Eſtates ; the Truſtees being directed, in that Event, to manage the Eſtates, receive the Profits, and pay them into her own Hands. 
The next in Remainder is William Salter (lately dead) who was' a married Man, then aged 51 Years, and had Iſſue __ one 
Daughter, aged 2 * who cannot take under the Will, the 9 in Tail being only to his Sons, | 


The Wife of William Salter, 1 then upwards of 50 Years of Fel Fort was no Probability of her ever Wein any Heirs Male 
to inherit. If the Limitation to William Salter had not been carefully rm jo the antecedent and ſubſequent Limitations, which 
extend to the Iſſue Female, an Eftate Tail would have veſted in the Daughter öf William Salter, who, as ſoon as ſhe eame into Poſſef- 
ſeſſion of the Premiſes, might have ſuffered a Recovery, and have barred the ſubſequent Limitations to the Reſpondent Fane Ramſey. 
The Widow of Mr. Aſhe was then upwards of 51 Years of Age, and Margaret Salter was upwards of 56 Years of Age, and 
unmarried ; fo that the Remainder in Fee is well ſecured to the Reſpondent Jane Ramſey, there being ſcarce a Poſlibility that any 
antecedent Eftate Tail vill veſt in the Iſſue of the former Deviſees. The Intereſt of the Reſpondent Jane Ramſey at firſt View ap- 
pears to be precarious and of ſmall Value; but, on examining the probable Duration of the prior Limitations, the Expectancy is 
certain and of conſiderable preſent Value: Beſides, it is unaccountable why Mr. Aſshe ſhould omit the Name of Fefras Salter in the 
Limitation of the Eſtate, when he hath inſerted all the others who ſtood in the ſame Relation to him. 


It is not in Proof, that the ſuppoſed Teſtator had any Affe ion or Eſteem whatſoever for the Reſpondent Fane Rony: but 
the Expreſſions of Kindneſs contained in the pretended Will, and the Proof adduced on the Part of the Reſpondents, are applied 
to the Affection and Eſteem which it is contended that Ar. Aſshe entertained for Francis Hite, The Daughter, who was utterly 
unknown to Mr. Aſhe, is the apparent Object of his Bounty; though this Deviſe is not contended to have been made with an 
Intent to aggrandize the Family of the Hites, but merely to pay a Debt of Friendſhip. .It muſt therefore remain to be the Sub- 


ject of Conte Qure, why the Name of the Reſpondent Jane Ramſey, rather than of the Reſpondent Francis Hite, ſhould grace this 


Will as W Deviſee of the real Eſtate. It muſt be admitted that Francis Hite ſhewed ſome Marks of F riendſhip, and offered forne 


ſmall Relief to My. Aſibe in his Poverty and Diſtreſs ; foreſeeing probably the Event which happened, that the Eſtate in Queſtion _ 
would ſoon fall to him by the Expiration of ſome antecedent Limitations. He was accordingly employed by Mr. Afehe, as his 
Attorney and Agent, on the Acquiſition of his Fortune, to receive his Rents, and manage his Affairs. Anxious Care is taken in 


the pretended Will that Hite ſhall never be called to an Account for Monies received by him as Bailiff or Steward, to whatever A- 


mount that might be, at the Time of the Teſtator' s Deceale. | 


The Death of the three atteſting Witneſſes in the Life of the ſuppoſed Teſtator, within a Year after the Execution of the pre- 


- tended Will, is extraordinary. But it is ſtill more extraordinary, and more unaccountable, that Paull, a ſenſible, judicious and 
accurate Attorney, much converſant in Buſineſs, ſhould permit two Perſons, then in a dying Cu to atteſt the Will of a 


Man in good Health, and that for the Purpoſe they ſhould be brought from Crediton, the Diſtance of 8 Miles, when i in the popu- 
lous City of Exeter Witneſſes might have been had in Abundance to this Tranſaction. 


bt Secrecy from Mies. Aſhe was the Motive, the Time of Execution, as well as the Choice of Witneſſes, was very, 3 
nary 3 for Mrs. Abe comes with the Teſtator and her Brother to Exeter, and the Will is faid to be atteſted by Mrs. Caunter, an in- 
timate Friend, and Jefias Salter, a Brother of. Mrs. Aſshe, the latter of whom muſt know he ſhould be totally deckte of the Neceſſa- 


- ries of Life if he ſurvived Mr. Aj5he ; arid the Choice was alſo the moſt unfortunate, becauſe Caunter and Fofias Salter are ſuppoſed 


ſtudiouſly and anxioufly to declare the Buſineſs in which they had been employed to every Perſon they happened to meet. 


The W aaknef and the Infirmities of both Elizabeth Caunter and Jofias Salter at the Time fixed for the Execution of the Will 
were ſuch, that it was abſolutely impoſlible for either of them to have walked about the Streets of Exeter in the Manner deſcribed by 
the Reſpondents Witneſſes; but it is probable ſome of them might ſee e Caunter at Exeter on the 4th ot Me which was cer- - 


tainly the Jaſt Time of her being there, | 8 


Same ad ing Te Ai my was adduced by both Parting at la laſt Trial, which merits ſome Obſervation. It was much inſiſted 
on by the Counſel tor the Appellant at the former Trial, and at your Lordſbip's Bar, that it was impoſſible for El:zc eth Caunter, 
weak and infirm as ſhe was, to be conveyed from. Creditan to Exeter without a Carriage, and without a Companion; „ A that al- 
though Michael Ster Afihe died within a Year after the Date of the ſuppoſed Will, the Authenticity of which was immediately 
queſtioned, no Evidence had been given of any Carriage that was hired for that Purpoſe, or of the Perſon by whom the was attend- 
ed, nor any Conjecture fo! med of the Manner in which ſhe came. 


Mary Corky, a Witneſs examined at the former Trial, did at the laſt Trial, for the firſt Time, depoſe, that Elizabeth Caunter 
declared to her that ſhe came to Exeter on Horſeback ; but who attended her, where the Horſe was hired, or where it was put up at 
Exeter, is {till a Secret, and muſt ever remain ſo, unleſs the Memory of this or of ſome other Witneſs, ſhould hereafter be ſo much 
improv ed as to recollect theſe Circumſtances. This Witneſs could give no Reaſon for her new additional Recollection, which had 
never occurred to her on her former Examinations at the firſt Trial; and upon the Commiſſion from che Court of Chancery, two 

new Witneties were examined on the Part of the Reſpondents, namely? Elixabeth Saunders whoſe Evidence was too flight and in- 
ſutficient to merit any Attention, when oppoſed to the clear aud concurrent Teſtimony of the other Witneſſes, who were the con- 
ſtant Companions of Elizabeth Caunter in her laſt Tlineſs ; and Alice Morris, whoſe Evidence is owing entirely, according to her 
own Account, to her overhearing, moſt providentially, a Converſation between Hite's Writer and the Hoſtler at the Tur#'s Head; 
but it is utterly incredible that this Witneſs, living at Exeter, next Door to the Tur#'s Head, the ſuppoſed Scene of Action, which 
was kept by Vicars and his Fam.lv, ſhould never have heard of this Tranſaction until within Two Months before the laſt Trial, and 
then, at the Diſtance of 8 Years, ſhould perfectly recolle& the Time of ſeeing Elizabeth Caunter without Circumſtances which might 
naturally refreſh her Memory. lt is to be remarked that Elizabeth Caunter is admitted by all Parties to have been at Exeter on the 


4th Day of Ju in the tame Year, which might poſſibly lead this Woman into ſome Miſtake, concerning her being at Exeter | in the 
Summer of that Ye ear. 5 


On the Part of the rey ihe Alibi of Joſas Salter was not clearly proved at the former Trial. It was a F act well known 


to the Parties in the Caute, that Jus Sa/ter came to Exeter on the 7th Day of Augu/?, in the Year 1766, in order to be tapped for 


the DNroply : But it was not till the firſt Trial that the 8 abſolutely fixed the Time of the pretended Execution of the 
E Will, when Fobn 1Methuiſh, the Clerk of the Reſpondent Hite, in Order to give Credit to his Story, affected to aſcertain 
tie [ime precitely by his atiifting at an Arreſt made at Exeter by the Orders of his Maſter. This Clue led to a Diſcovery of the 


_ +Fvidence which has clearly eſtabliſhed the Alibi of Fo/ras Salter. The Books of Matthew Andrew Paull were produced for the Pur- | 


poſe of ſhewing, that he made no Entries therein of any Money received for the Buſineſs ſuppoſed to have been done by him relating 
19 the Will in Queſtion, The Reſult of this new Evidence has clearly added great Strength to the Caſe of the Appellant, and 
it iS material to be attended to, as it diſtinguithes the Caſes on which the two Verdicts have been given in this Cauſe, and ren- 


ders them in Effect reconcilable to each other ; ; and if they could not be conſidered as reconcilable, would afford a very good Reafon 
for preterring the latter, | 1 5 | 


But 


20 Jan. 1776, Lod But notwithſtanding the Verdict in favour of the Appellant was ſo well 3 the Evidence on the 20th of 
Motion of the Reſpon= 1774, the Reſpondents Ram/cy and Wife applied by Motion to the Court of 3 yet January 


| that 4 new Trial of the ſeid Iſſue might be 
—— — granted at the Bar of the King :- Bench, when the Lord High Chancellor, after reading the learned Judge's Report, who was not diſ- | 


had in Devon, ſatisfied with the Verdict, was pleaſed to order that upon the ſaid Ramſey and Wife's paying the Appellant the Cofts of the laſt Trial, the 
1 93 55 Parties fould proceed to another Trial of the ſaid Ii at the then next Lent Aſſes for the County of Devon, ofts of the lafl 185 
Gon br 2 N And on the 8th Day of February 1774, the Reſpondents Ramſey and Wife 


i f again applied by Motion to the ſaid Court of Ch 
Ramſey and Wife, to the to have the ſaid Order of the ſaid 2cth Day of January varied from a Trial . eee 


| i N 8 at the ſaid A/ſizes, and to have the Iſſue tried at the 
Teiel ate ter if ah Bar of the Court of King"s-Bench ; when his Lordſhip (after hearing the ſaid Order of the 2oth Day of Fanuar;, and an Affidavit of 
Court of King's-Beach, the Appellant read, ſetting forth that the Eſtate in Queſtion, which is of or about the yearly Value of 350! ſubje& to Reprizes and 


the Dower of the Widow of the ſuppoſed Teſtator, was the only Property which ſhe poſſeſſed or was intitled unto, fave a few Houſe- 
hold Goods of an inconſiderable Value; and that ſhe having bten kept out of Poſſeſſion of the ſaid Eſtates, had been obliged to 
borrow Money for her Support, and without the Aſſiſtance of her Friends could not have maintained herſelf z and that the Expences 
of the ſaid Suits and Trials at Law had been very great; and that her Witneſſes were very numerous; and that in caſe a Trial at 
Ant ordered accord... Bar ſhould be directed, the Expences would be fo very great, ſhe could not ſupport the ſame) was pleaſed to order, that the 


Trial of the ſaid Iſſue, directed by the ſaid Order of the 20th Day of January, be had at the Bar of the Court of King's Bench the then next 
Eafter Term, or at fuch other Time as that Court ſhould appoint, the ſaid Ramſey and Wife, conſenting to take Niſi Prius Coſts, in caſt a Ver- 
dict ſhould be found in Favour of the Mill. . 1 5 | 


\ The Appellant, apprehending herſelf aggrieved by the faid Orders of the 2oth Day of January and 8th Day of February 1774, hath 
appealed therefrom, and hopes that ſuch Orders Hall b reverſed, and that another Trial will not be granted, for the following (among other) 


PRA 0 N 


1. The Ballance of Evidence clearly preponderates in favour of the Appellant, The clear and poſitive Proof, that 
. * Elizabeth Caunter was at Crediton during the Fair Week, and that Fo/ias Salter was not preſent at the Tur#'s 
Head Inn on the Day of the ſuppoſed Execution of the Will; the negative Proof that Matthew Andrew Paull 
never made the Will in Queſtion ; the ſeveral Declarations of Elizabeth Caunter; the internal Evidence of the 
Will itſelf ; the Indorſement on the Cover, all uniformly concur in demonſtrating this Propoſition, That the 
pretended Will was never executed by Michael Salter Aſibe, nor drawn by Matthew Andrew Paull, nor atteſted by 
any of the Perſons whoſe Names are ſet thereto as ſubſcribing Witneſſes, 


II. The only Ground on which it was contended for the Reſpondent Fane Ramſey, that the Will ought to be eſtabliſh. 
ed, was, that otherwiſe ſeveral Witneſſes produced by her muſt. be deemed Guilty of Perjury ; but it is on the 
other Hand equally clear, that if the Will is to be eſtabliſhed, ſeveral Witneſſes produced by the Appellant muſt 
be deemed Guilty of Perjury, as it is impoſſible on any Suppoſition to reconcile their Teftimony to the Caſe 
inſiſted upon, and attempted to be proved by the Reſpondents, The poſitive Teſtimony of the Witneſſes being 
thus contradictory, no Criterion remains by which the Cauſe can be rationally determined, but the Circumſtances 
of the Caſe, and theſe moſt wonderfully concur to diſprove the pretended Will, and indeed render it impoſſible 

to believe this Will to be genuine, without believing Facts to have exiſted in the preſent Caſe, which never 
before exiſted in any human Tranſaction. | „„ 


III. The only Reaſon urged for granting a new Trial was, that as there are now Two oppoſite Verdicts, one in favour 
| _ off, the other againſt, the Will, there is no Foundation for the Court of Chancery to Decree either for or againſt 
it. The Anſwer is, that theſe Verdicts are founded on different Facts. The Book of Accounts kept by Paull 
was not produced on the firſt Trial, and the Nonproduction of it was urged with Weight to the Jury on the Be- 
half of the Reſpondents. On the ſecond Trial this Book was produced. The Alibi of Jeſias Salter was not 
poſitively proved on the firſt, but was ſo proved on the ſecond Trial, with the greateſt Clearneſs and Preciſion. 
The two Verdicts are therefore in effect not contradictory, being the Reſult of different Evidence; and the Jury 
who gave the firſt would probably have given the ſecond, if they had heard the Evidence which was produced on 
the laſt Trial. Beſides, when the two Verdicts are compared, the laſt muſt derive Weight from the very Circum- 
ſtance of its being the laſt. When after one Trial, Parties proceed to a ſecond, the Cauſe is better under- 
ſtood, the Parties are fully acquainted with the Merits of their own Cale, and of that of their Adverſary, and are better 
prepared to ſupport the one, and combat the other. In this Caſe too, the ſecond Verdict has an Advantage 


from being given by a full Special Fury, whereas the firſt was the Verdict of a Common Jury, with the Aſſiſtance 
of only Three Special Jurors, | | | | 


5 Iv. The laſt Verdict is in itſelf perfectly ſatisfactory. No Objection can be made to it, and it concurs with and confirms 
oy thoſe Suſpicions which your Lordſhips entertained when you ordered a ſecond Trial. Thoſe Suſpicions induced 
your Lordſbips to think that the firſt Verdict was not ſatisfactory, and that the Cauſe ought to undergo a ſecond 

Examination by a Jury. As, upon ſuch a ſecond Examination, a Jury has given a Verdict contrary to the former, 
to determine that the ſecond Verdict is not a ſatisfactory Deciſion of the Queſtion, is, in effect, to ſay, that the 
| Queſtion never can be ſatisfactorily decided. 


J. MANSFIELD. 


J. DUNNING. 
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